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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 18-cv-01897-DDD-NYW

ADVANCE TRUST & LIFE ESCROW SERVICES, LTA,
as securities intermediary for

LIFE PARTNERS POSITION HOLDER TRUST,

on behalf of itself and all others similarly situated,

Plaintiff,
V.

SECURITY LIFE OF DENVER INSURANCE COMPANY,

Defendant.

PLAINTIFF’S RENEWED MOTION FOR CLASS CERTIFICATION
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Plaintiff Advance Trust & Life Escrow Services (“ATLES”), moves for an order certifying
the following class (“COI Overcharge Class”) pursuant to Federal Rule of Civil Procedure
23(b)(3):

All owners of Strategic Accumulator Universal Life (“SAUL”) and Life Design
Guarantee Universal Life (“GUL”) policies subjected to Security Life of
Denver Insurance Company’s (“SLD”) cost of insurance (“COI”) rate increase
announced in September 2015, excluding owners whose policies issued in
Alaska, Arkansas, New Mexico, Virginia, and Washington, and SLD, its
officers and directors, members of their immediate families, and their heirs,
successors, or assigns.

Plaintiff alternatively moves for certification of the following classes:

Five State Class. All members of the COI Overcharge Class whose policies
were issued in Arizona, Colorado, Florida, New Jersey, and Wisconsin (i.e., the
states in which ATLES’ policies were issued).

Uniformity Class. All members of the COI Overcharge Class who are owners
of SAUL.

Non-Participation Class. All members of the COI Overcharge Class (but
certified only as to the non-participation clause breach).

Plaintiff also moves for the appointments of ATLES as class representative and Susman Godfrey
as class counsel.

INTRODUCTION

In ruling on Plaintiff’s initial motion to certify, the Court found it “clear that factual issues
predominate.” (Doc. 81 (“Order”) at 15.) As the Court noted, the case concerns “integrated,
standard-form contracts”; “purchasers can’t negotiate different terms”; and Plaintiff’s breach-of-

contract claim centers on a single decision by SLD to raise COI rates in one fell swoop. (Id. at 2,

14.) The evidence regarding SLD’s breach is comprised of “common evidence about Security
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Life’s conduct and financial models and the standardized language used in each of the form
policies at issue.” (ld.) “Neither party,” the Court concluded, “cited any potential evidence not
common to the putative class.” (Id. at 15.)

The only unresolved question relative to class certification was whether the law was
“sufficiently manageable such that a class action is superior to other available methods for fairly
adjudicating the controversy.” (Order at 15.) The law governing the elements of breach of contract,
the Court found, is sufficiently consistent across jurisdictions that “deciding if [the policies] were
breached will likely be determined in a uniform way.” (Id. at 11.) But the Court inquired whether
different state rules regarding the “role of extrinsic evidence in interpreting” form contracts “would
be manageable.” (Id. at 15-16.)

They are. Across the country, courts apply a two-stage framework in interpreting form
contracts, with discrete groups of states sharing the same extrinsic evidence rules. This brief and
the accompanying declaration provide an extensive survey of these two stages and the role of
extrinsic evidence. In Stage 1 (determining whether the form contract is ambiguous), the states
cluster into three groups with respect to how extrinsic evidence is prohibited or permitted. In Stage
2 (resolving the ambiguity), the states also cluster into three groups with respect to the use of
extrinsic evidence. Thus, this Court will be able to manage this class action by dividing the states
into the three groups laid out below, at each stage, and applying the relevant rules. This case—
where the class members’ claims arise out of common conduct that violates an integrated form

contract—is particularly well-suited to class treatment. See Doc. 57, at 12 (collecting cases
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certifying COI increase classes). Accordingly, the Court should grant ATLES’s renewed motion
to certify.

L. Background Summary

Pursuant to the Court’s May 19, 2020 Order (Doc. 86), ATLES incorporates by reference
its briefs in support of class certification, including all the arguments, cases, declarations, and
exhibits cited therein. (Docs. 56-57, 68-69). As defined in this renewed motion, the COI
Overcharge Class owns 1,592 policies and has sustained over $58 million in damages. (Doc. 57-
6, Exh. 10-13). ATLES already presented substantial class-wide evidence it would use to prove
breach. (Doc. 57, at 6-8; Doc. 56-5; Doc. 57-5 99 44, 52, 57-66; 67-80). All of this evidence, the
Court recognized, is “common evidence” about SLD’s “conduct and financial models and the
standardized language used in each of the form policies at issue.” (Order at 14.)

The vast majority of the evidence cited in the prior briefing relates to the fact of breach,
not interpretation. As would be expected in a case involving integrated form contracts, the primary
evidence bearing on the meaning of the contract is the contract itself. Extrinsic evidence, while
not “necessary for [ATLES] to prove its case,” does “support” it, and the parties’ prior briefing
makes clear that such additional evidence is limited and does not vary by signatory. (Order at 12,
15); see also Transamerica COIl, 2017 WL 6496803, at *7 n.5 (C.D. Cal. Dec. 11, 2017)
(“Transamerica offers no basis to conclude, at this juncture, that the standard terms of its policies
were subject to individualized negotiation, or why extrinsic evidence regarding a particular

policyholder’s subjective understanding of the non-recoupment provision would be admissible.”).
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SLD has not suggested that the determination of the COI increase varied on a case-by-case
basis. SLD gave binding corporate testimony that it was “not aware of any ‘other documents
besides the policies themselves that are relevant to’ interpreting what they mean.” (Order at 14.)
The only argument that SLD advanced in its prior briefing outside the contracts that conceivably
could relate to the contract’s meaning was speculative access by unnamed “financial advisors” to
various “publicly available materials” related to the term “cost of insurance,” but see Doc. 69 at 4,
the (in)admissibility of which is easily handled on a class basis and does not predominate.

As Judge Posner explained: “[P]redominance requires a qualitative assessment too; it is
not bean counting. . . . [and] the ‘predominance inquiry tests whether proposed classes are
sufficiently cohesive to warrant adjudication by representation.’” Butler v. Sears, Roebuck and
Co., 727 F. 3d 796, 801 (7th Cir. 2013) (quoting Amchem Products, Inc. v. Windsor, 521 U.S. 591,
623 (1997)). Sufficient cohesion exists here, and the common issues far outweigh any alleged non-
common issues.

IL. The States’ Rules on Extrinsic Evidence to Interpret Form Contracts Can Be

Organized into a Small Number of Discrete Groups, Especially Given the Facts of
this Case

The extrinsic evidence surveys presented here cover the 44 states (including Washington
D.C.) at issue in the proposed class; no policies hit by the COI increase were issued in New York
or Wyoming. Certain states in the four-corners group in Stage 1 allow consideration of extrinsic
evidence to determine “latent” ambiguities. The textbook example of a latent ambiguity is the case
of two ships named Peerless in Raffles v. Wichelhaus, 159 Eng. Rep. 375 (Ex. 1864). Latent

ambiguities are not at issue here and thus not accounted for below nor in the surveys.
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A. Stage 1 Inquiry: Can Extrinsic Evidence Be Used to Determine Whether
Form Contracts with Integration Clauses Are Ambiguous?

For Stage 1, the states can be grouped into three basic camps that agree on the role of
extrinsic evidence. See Ex. 1.! The first group is comprised of the 36 states that apply the “four
corners” rule (the “Four Corners Group”). Under this strict textualist approach, a court will
determine whether the contract is ambiguous using only the “four corners” of the document. Courts
may take into account the general subject matter and nature of the agreement, and may consult
dictionary definitions of disputed terms. See Ex. 2 (survey that every relevant jurisdiction permits
use of dictionary definitions at Stage 1). Evidence outside the words of the contract—i.e.,
“extrinsic evidence”—may not be considered.

The second and third groups at Stage 1 permit extrinsic evidence to determine whether an
ambiguity exists, but differ by the type of extrinsic evidence permitted. The second group,
comprised of 6 states (the “Objective Circumstances Group”), allows extrinsic evidence only if it
is objective evidence of the circumstances under which the agreement was made, including
evidence of custom and usage at the time. See, e.g., Great Am. Ins. Co. v. Primo, 512 S.W.3d 890,
894 (Tex. 2017) (“The [parol evidence] rule does not prohibit consideration of surrounding
circumstances that inform, rather than vary from or contradict, the contract text. Those

circumstances include, according to Professor Williston’s treatise, ‘the commercial or other setting

! All exhibits are attached to the concurrently-filed declaration of Steven G. Slaver.
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in which the contract was negotiated and other objectively determinable factors that give a context
to the transaction between the parties.””).?

The third group, which consists only of Arizona and California (the “Additional Objective
Evidence Group”), likewise prohibits extrinsic evidence of individuals’ subjective understanding
of the form contracts, but permits consideration of additional objective extrinsic evidence, such as
post-execution course of performance. See Darner Motor Sales, Inc. v. Universal Underwriters
Ins. Co., 682 P.2d 388, 391 (Ariz. 1984) (form insurance policies are “interpreted wherever
reasonable as treating alike all those similarly situated, without regard to their knowledge or
understanding of the standard terms of the writing” (quoting Restatement (Second) of Contracts §
211(2)); Transamerica COI, 2017 WL 6496803, at *11 & n.9 (same, citing California law).

Particularly given the evidentiary record of this case, these three groupings are manageable.
As the Court already found, all the extrinsic evidence submitted by either side is common. (Order
at 15.) Further, this evidence is limited. Because these are form contracts, there is no evidence of
pre-contract negotiations, the exchange of redlined drafts, a prior course of dealing, nor other
particularized evidence relating to contract formation.

The only practical difference, in this case, between the strict textualist group and the
Objective Circumstances Group is that relevant and probative evidence of custom and usage may

be used for the latter. As for the third group, the only additional evidence at issue is SLD’s post-

2 Unless otherwise stated, all citations and quotations within cases are omitted and
emphasis added.
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execution conduct—e.g., SLD’s redetermination policies and practices and board memorandum.
(Docs. 57-13, 57-2.)

If—on the merits and after concluding the analysis in Stage 1—it is ultimately determined
that the contract is unambiguous for all three groups, then there is no Stage 2. Rather, the jury will
simply decide the question of breach, which, this Court already explained “will likely be
determined in a uniform way.” (Order at 11.)

B. Stage 2 Inquiry: Resolving the Ambiguity

If Stage 1 determines that any ambiguities exist, the case would proceed to Stage 2 where
the rules regarding extrinsic evidence are likewise grouped into three categories. Nine jurisdictions
permit no consideration of extrinsic evidence; they immediately apply the principle of contract
interpretation known as contra proferentem; and automatically construe the ambiguity against the
carrier. Twenty-two jurisdictions apply contra proferentem at the same time that extrinsic evidence
is considered. The remaining 13 jurisdictions use the doctrine as a “rule of last resort” only if the
extrinsic evidence fails to resolve the ambiguity. See Ex. 3. Notably, “the contra proferentem rule[]
is followed in all fifty states and the District of Columbia.” Phillips v. Lincoln Nat’l Life Ins. Co.,
978 F.2d 302, 312 (7th Cir. 1992). The kind of extrinsic evidence allowed at Stage 2 is susceptible
to resolution on a class-basis especially where, as here, there is no evidence of any individual
subjective intent necessary to resolve ambiguities.

To the extent Stage 2 is ever reached, these three groups are likewise manageable. As an
initial matter, the scope of the issues that remain after Stage 1, if any, will be substantially narrowed

through motion practice. “The difficulties in class management which may arise are not grounds
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for refusing now to certify the class. Management problems which may arise in both pre-trial and
trial proceedings may be the subject of further action by the court under Rules 16, 23(d)(2) [now
23(d)(1)], 42(b), and 56(d) [now 56(a)].” In re Storage Tech. Corp. Sec. Litig., 113 F.R.D. 113,
119-20 (D. Colo. 1986). For example, certain extrinsic evidence offered at Stage 2 may not create
a disputed question of material fact, such as: (i) evidence that SLD admitted it never relied upon,
(Order at 14 (acknowledging SLD “is not aware of any ‘other documents besides the policies
themselves that are relevant to’ interpreting what they mean.”) (quoting Doc. 57-1 at 164:20-24).);
and (ii) any expert testimony excluded under Daubert. And other potential trial issues may be
resolved by stipulation, motions for summary judgment, or motions in limine. For example, there
is no dispute of material fact between the parties about how to interpret the non-participation or
uniformity clauses. (Doc. 69 at 8 n.12; Doc. 57-2 at 2.)

To the extent trial were required on all three clauses, the state law differences can be
managed through accepted trial-management techniques, such as groupings at trial or special
interrogatories to the fact-finder. See infra, at 9—10 (collecting cases). Because there are only
three Stage 2 groups—and because this case involves only a single cause of action against a single
defendant—these groupings can be addressed through jury instructions and special interrogatories.
And, importantly, the Court would have to do the same thing even if ATLES’s claims were tried
individually, because ATLES owns policies within each of the three Stage 2 groups.

C. Summary of Groupings

The following tables lays out the three groups for each stage:
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Stage 1 Groupings

Groups Extrinsic Evidence Permitted? | Jurisdictions
(1) Four Corners No 36
(2) Objective Circumstances | Yes (limited) 6
(3) Additional Objective Yes (limited) 2
Evidence

Stage 2 Groupings

Groups Jurisdictions
(1) No Extrinsic Evidence 9
(2) Objective Extrinsic Evidence & Contra Proferentem 22
Together
(3) Objective Extrinsic Evidence; Contra Proferentem as Last 13
Resort

If the Court finds the contract unambiguous, it will not even reach the Stage 2 inquiry. The
fact that the Court could manage resolution of the interpretive questions at Stage 1 alone suffices
for certification. The key inquiry for certification is “the capacity of a class-wide proceeding to
generate common answers apt to drive the resolution of the litigation.” Wal-Mart Stores, Inc. v.
Dukes, 564 U.S. 338, 350 (2011) (second emphasis in original). The merits question that answers
whether the policies are ambiguous cannot be decided now. (Order at 12 n. 3 (citing Hanks v.
Lincoln Life & Annuity Co. of New York, 330 F.R.D. 374 (S.D.N.Y. 2019) (“Voya COI™)). If, on
the merits, the Court determines that any (or all) of the contractual provisions are unambiguous,

there is no doubt that common questions relating to breach will drive resolution of the remainder
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of this litigation. Accordingly, the case should be certified now, and if, hypothetically, it is
determined later on the merits that any of the contract provisions are ambiguous, then the court
can use the groupings above in Stage 2 to manage the case, or potentially revisit certification
depending on what states and theories of breach remain and arguments SLD advances. See Voya
COl, 330 F.R.D. at 384.

The groupings presented here are similar to—but even simpler than—those in Steinberg v.
Nationwide Mut. Ins. Co., 224 F.R.D. 67 (E.D.N.Y. 2004). There, the court found manageable four
sets of contract-interpretation rules that it would apply at each stage of the analysis. Id., at 77-78.
Due to the different subject matter and evidence at issue in this dispute, this case involves only
three groups per stage. The Steinberg approach was endorsed in Cruson v. Jackson National Life
Ins. Co., -- F.3d --, 2020 WL 1443531, at *10 (5th Cir. Mar. 25, 2020) (describing Steinberg as
“one such rigorous predominance analysis” that showed “states could be grouped into four
categories based on their varying contract interpretation laws” and any “state-law differences
would be manageable in the class context”).

Other courts, too, have found state law groupings suffice for manageability and
predominance. See, e.g., TransAmerica COIl, 2017 WL 6496803, at *6 (C.D. Cal. Dec. 11, 2017)
(“Any isolated or relatively minor variations in state law with respect to breach may be handled at
trial by grouping similar state laws together.”); Voya COIl, 330 F.R.D. at 384 (“variations” in state
contract law “may be handled by asking limited special interrogatories to the fact-finder on the
outlying jurisdictions’ requirements”); Ellsworth v. U.S. Bank, N.A., 2014 WL 2734953, at *21

(N.D. Cal. June 13, 2014) (“Because the contract laws of the various states are capable of being

10
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organized into groups with similar legal regimes, the court finds that common issues predominate
in each subclass.”); In re Prudential Ins. Co. America Sales Practice Litig. Agent Actions, 148
F.3d 283, 315 (3d Cir. 1998) (rejecting “contention that predominance is defeated because the
[settlement] class claims are subject to the laws of the fifty states” because “[c]ourts have
expressed a willingness to certify nationwide classes on the ground that relatively minor
differences in state law could be overcome at trial by grouping similar state laws together and
applying them as a unit.”); see also Principles of the Law of Aggregate Litigation § 2.05(b)(3)
(“The court may authorize aggregate treatment of multiple claims . . . by way of a class action if
the court determines that different claims or issues are subject to different bodies of law that are
not the same in functional content but nonetheless present a limited number of patterns that the
court . . . can manage by means of identified adjudicatory procedures.”).

For similar reasons, the variations in state law also do not defeat superiority. Critically, all
of this Stage 2 management would need to occur even if ATLES’s claims were tried individually,
as it owns at least one policy from each group. This comparison of the individual and class claims
confirms why manageability is satisfied. As the Second Circuit explained: ‘“Manageability is a
component of the superiority analysis, which is explicitly comparative in nature: courts must ask
whether ‘a class action is superior to other available methods for fairly and efficiently adjudicating
the controversy.” Fed. R. Civ. P. 23(b)(3). . .. [F]ailure to certify an action under Rule 23(b)(3)
on the sole ground that it would be unmanageable is disfavored and should be the exception rather
than the rule.” In re Petrobras Secs., 862 F.3d 250, 268 (2d Cir. 2017). Further, the facts that no

other individual action has been brought, and that this is a negative value suit where the costs of

11
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litigation exceed the individual recoveries, also strongly support a finding of superiority. See
Menocal v. GEO Grp., Inc., 882 F.3d 905, 915 (10th Cir. 2018) (“[T]he Rule 23(b)(3) class action
is superior when it allows for the ‘vindication of the rights of groups of people who individually
would be without effective strength to bring their opponents into court at all.””” (quoting Amchem
Prods., 521 U.S. at 617)); see also Sklaver Decl. § 5 (noting the volume of e-discovery that has
already taken place).

In sum, the small number of groups required to account for minor variations in state law
do not defeat either predominance or superiority, particularly when weighed against the multitude
of common factual and legal issues, which include: (1) all objective facts bearing on interpretation;
(2) all objective facts bearing on breach; (3) the methodology for and amount of damages; and (4)
whether SLD’s extrinsic evidence is admissible under federal evidentiary rules and Daubert and
given SLD’s positions in discovery. Further, the existence of an ambiguity, the resolution of any
ambiguity, and the existence of a breach are themselves all common legal issues that “predominate
over any questions affecting only individual members,” Fed. R. Civ. P. 23(b)(3). The Court merely
needs to account for variations among a small number of state groupings. ATLES therefore
respectfully requests that Court certify the COI Overcharge Class.

III.  The Proposed Alternative Classes Should be Certified

The Court alternatively should certify the three narrower classes defined above. There are
294 policies owned by members of the Five State Class, who have over $10.5 million in damages.
(Doc. 57-6, Exhs. 10-13.) For Stage 1, this class has two groups: extrinsic evidence is permitted

for one state (Arizona) and prohibited for the remaining four (Florida, Colorado, New Jersey and

12
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Wisconsin). If any ambiguities exist, there are at most only three groups at Stage 2: extrinsic
evidence is prohibited in one state (Florida) and permitted in the remining four, of which three
(Colorado, New Jersey, and Wisconsin) consider it alongside the contra proferentem doctrine and
one (Arizona) uses contra proferentem as a rule of last resort. The Court will have to manage the
rules of those five states if certification is denied, and nothing about proceeding as a class action
versus an individual action renders the proceedings as unmanageable.

If the Court were to determine that the extrinsic evidence relating to the “cost of insurance”
clause is too difficult to manage notwithstanding the groupings above,’ it should alternatively
certify classes solely as to breaches of the uniformity clause and the non-participation clause. It is
well established that courts can certify one breach of contract theory but not others. See, e.g., In re
Conseco Life Ins. Co. Life Trend Ins. Mktg. & Sales Practice Litig., 920 F. Supp. 2d 1050, 1064
(N.D. Cal. 2013) (“Conseco cannot use the possible lack of commonality with respect to one of
plaintiffs’ six breach of contract theories in order to defeat class certification on all claims . . .
where there are multiple, viable breach of contract claims that have common issues under Rule
23.”), vacated due to settlement in In re Conseco Life Ins. Co. Lifetrend Ins. Sales & Mktg. Litig.,

2013 WL 10349975 (N.D. Cal. Nov. 8, 2013).

3 For the “cost of insurance” breach, as will be explained further on the merits, ATLES
also alleges that COI rates cannot be adjusted to increase the insurer’s profits, because profits are
not costs, and the policies contain other provisions from which the carrier’s profits are derived.
Whether “cost” means “profit” (it doesn’t; the terms are antonyms) should be an easy interpretative
question to resolve.

13
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The Uniformity Class has 291 members in 31 states and have been overcharged by $37.5
million. (Doc. 57-6 at §429-31, Exh. 10-11.) For this alternative class, neither party has proftered
any extrinsic evidence that could be relevant to the interpretation of that clause, and SLD’s 30(b)(6)
deponent admitted that it has the same interpretation of that clause as Plaintiff. (Doc. 69 at 8 n.12
(quoting Doc. 69-7 at 106:5-107:12 (agreeing that SLD’s position is that “the nonparticipating
provision of the subject policies means the company may not attempt to recoup past losses from
the policyholder”) and 169:25—170:8 (uniformity means “when COI rates are determined,” “all the
policyholders within the same premium class and length of time will have the same COI rate”).).
As a theoretical matter, the Uniformity Class has the same three groupings per stage as the COI
Overcharge Class, but smaller numbers of states within each group. For Stage 1, there are 26 states
in the “Four Corners” group, 3 in the “Objective Circumstances” group, and two in the “Additional
Objective Evidence” group. (Doc. 57-6 at Exh. 13.), and for Stage 2, there are five states in the
“automatic contra proferentem” group, 17 in the group that considers extrinsic evidence along
with contra proferentem, and nine that apply contra proferentem as a rule of last resort. But, again,
these groupings are unlikely to make a practical difference for the management of this case, as
ATLES and SLD agree on the interpretation of this provision.

Membership in and damages for the Non-Participation Class is identical to the COI
Overcharge Class and the groupings therein but would be certified solely as to a breach of the non-
participation clause. Each of ATLES, SLD’s board, and SLD’s corporate representative agree on

the meaning of this clause. (Doc. 57-2 at 2; Doc. 57-1 at 85:15-17; Doc 69 at 8 n.12.) Given

14
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those binding corporate admissions, all that’s left to adjudicate is the question of breach, which
the Court has already found can be resolved in one stroke.

CONCLUSION

For the foregoing reasons, the Court should certify the proposed class, or alternative
classes, and appoint ATLES as class representative and Susman Godfrey as class counsel.

Dated: June 12, 2020 s/ Steven G. Sklaver
Steven G. Sklaver
Lora J. Krsulich
SUSMAN GODFREY L.L.P.
1900 Avenue of the Stars, Suite 1400
Los Angeles, CA 90067-6029
Tel: 310-789-3100
ssklaver@susmangodfrey.com
lkrsulich@susmangodfrey.com

Seth Ard

Ryan C. Kirkpatrick

SUSMAN GODFREY L.L.P.

1301 Avenue of the Americas, 32" Floor
New York, NY 10019-6023

Tel.: 212-336-8330
sard@susmangodfrey.com
rkirkpatrick@susmangodfrey.com

Edgar Sargent

SUSMAN GODFREY L.L.P.
1201 Third Avenue, Suite 3800
Seattle, WA 98101

Tel: 206-516-3880
esargent@susmangodfrey.com

Scott Fulford

SUSMAN GODFREY L.L.P.
1000 Louisiana Street, Suite 5100
Houston, TX 77002

Tel: 713-651-9366
sfulford@susmangodfrey.com
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Paul H. Schwartz

SHOEMAKER GHISELLI + SCHWARTZ
LLC

1811 Pearl Street

Boulder, CO 80302

Tel: 303-530-3452
pschwartz@sgslitigation.com

Plaintiff’s Counsel

16



Case 1:18-cv-01897-DDD-NYW Document 87 Filed 06/12/20 USDC Colorado Page 18 of 18

CERTIFICATE OF COMPLIANCE WITH TYPE-VOLUME LIMITATION

I hereby certify that the foregoing pleading complies with the type-volume limitation set
forth in Judge Domenico’s Practice Standard III.A.1.

/s/ Scott Fulford

CERTIFICATE OF CONFERENCE

I hereby certify that that on June 11, 2020, Plaintiff’s counsel conferred with counsel for
Defendant concerning the relief sought in this motion. Defendant’s counsel advised that
Defendant would oppose this motion. (See also Doc. 57 at 17.)

/s/ Scott Fulford

CERTIFICATE OF SERVICE

I hereby certify that on June 12, 2020, a true and correct copy of the foregoing was served
on all parties of record via the Court’s CM-ECF system.

/s/ Scott Fulford
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 18-cv-01897-DDD-NYW
ADVANCE TRUST & LIFE ESCROW SERVICES, LTA,
as securities intermediary for
LIFE PARTNERS POSITION HOLDER TRUST,
on behalf of itself and all others similarly situated,
Plaintiff,
V.

SECURITY LIFE OF DENVER INSURANCE COMPANY,

Defendant.

DECLARATION OF STEVEN G. SKLAVER IN SUPPORT OF
PLAINTIFF’S RENEWED MOTION FOR CLASS CERTIFICATION

I, Steven G. Sklaver, hereby declare as follows:

1. I am a member in good standing of the State Bar of Colorado, California, and
Illinois, and a partner at the law firm of Susman Godfrey L.L.P., counsel of record for the
plaintiff in the above-captioned action, and am admitted to practice in the United States District
Court for the District of Colorado. I make this declaration in support of plaintiff’s renewed
motion for class certification. I have personal knowledge of the facts set forth herein, and if
called as a witness, would testify competently thereto.

2. Attached hereto as Exhibit 1 is a true and correct copy of a chart titled “Stage 1
Survey: Determining Whether A Contract Is Ambiguous.” The chart summarizes the rules in the

44 jurisdictions represented in the proposed classes with respect to whether extrinsic evidence
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may be considered in determining whether a form, integrated insurance policy is ambiguous.
Unless otherwise noted, all references to ambiguities herein refer to patent ambiguities, not latent
ambiguities. As the chart shows, the jurisdictions fall into three groups: (1) the “Four Corners”
group; (2) the “Objective Circumstances” group; and (3) the “Additional Objective Evidence”
group.

3. Attached hereto as Exhibit 2 is a true and correct copy of a chart titled “Stage 1
Dictionary Survey.” The chart provides authority in the 44 jurisdictions represented in the
proposed classes showing that courts may consult dictionaries in determining whether a contract,
including a form integrated insurance policy, is ambiguous.

4. Attached hereto as Exhibit 3 is a true and correct copy of a chart titled “Stage 2
Survey: Resolving Ambiguities.” The chart summarizes the rules in the 44 jurisdictions
represented in the proposed classes with respect to the role of extrinsic evidence in interpreting
ambiguous terms in a form, integrated insurance policy. As the chart shows, the jurisdictions fall
into three groups: (1) the “No Extrinsic Evidence” group; (2) the “Objective Extrinsic Evidence
& Contra Proferentem Together” group; and (3) the “Objective Extrinsic Evidence; Contra
Proferentem as Last Resort” group.

5. To date, Security Life of Denver has produced 83,768 pages of e-discovery,

including 1,216 native excel spreadsheets containing complex actuarial analysis.
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I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.

Dated: June 12, 2020

_s/ Steven G. Sklaver
Steven Gerald Sklaver
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